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TFT Dilapidations flowcharts

The flowcharts on the following pages, reproduced by two of TFT’s
dilapidations specialists Jon Rowling and Neil Gilbert, are a courtesy
of Tuffin Ferraby Taylor LLP (TFT) who owns the copyright on these
materials. The flowcharts are provided for general guidance only and
are not a statement of the law.
They attempt to identify the manner in which the law, as understood,
and dilapidations procedure, as understood, are generally
amalgamated in practice. They relate to the law and practice in
England and Wales only and no liability is accepted.
Jon Rowling

Neil Gilbert

Overview

TFT Dilapidations Flowchart No. 1 - Overview
start
1.01
consider conflicts of interest
1.02
consider extent of other
technical consultants required
1.03
receive instructions
1.04

1.05
check lease end date

dealing with a break option

1.07

1.06
consider the break conditions as
the principal issue and any postbreak dilapidations liability as a
contingent issue

not a break option
1.08
review available documents
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1.09
removal/reinstatement notices
required?
1.10
landlord’s solicitor serves
notices at appropriate time

yes

no

1.11
make access arrangements
and inspect premises

For more
detail see TFT
Dilapidations
Flowchart No.4:
Reinstatement

1.12

repair items

1.13

1.19
identify breaches,
remedial work and costs

identity breaches
1.14

1.20
repair works superseded
by landlord’s works?

notices in order
(if applicable)?

no

For more
detail see TFT
Dilapidations
Flowchart No.3:
Repair

1.18
non-repair items

1.15
landlord has no right of
action against the tenant

yes

no

1.16

yes
1.21
affected works omitted
from schedule of
dilapidations

1.22
on the lease end date does/did the landlord intend to
make structural alterations or pull down the premises?

identify remedial
work and costs

no
1.25

1.17

professional fees included
in schedule of dilapidations

yes

1.23
works included in
schedule of dilapidations

works included in
schedule of dilapidations

1.24
affected works omitted from
schedule of dilapidations

schedule of dilapidations preparation
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1.26
consider the extent of market
related advice required

1.27

1.30

non-repair items

repair items

1.28
is the work reasonable/
not disproportionate?
1.34
yes
1.29
cost included in
quantified demand

no

1.31
landlord plans to complete
or fund the repair work?

diminution in value likely
to be relevant/the measure

yes

1.35
landlord should consider diminution in
value (albeit a formal valuation
generally not required at this stage)
1.36

1.32
note: diminution in value
may still be relevant
1.33
cost included in
quantified demand

loss included in quantified demand
1.37
time related losses considered
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quantified demand preparation
1.38
quantified demand and schedule of
dilapidations sent to tenant
1.39

For more
detail see TFT
Dilapidations
Flowchart
No.5: Dispute
resolution

meeting (preferably on site)
1.40
tenant prepares response to quantified
demand and schedule of dilapidations
1.41
the parties negotiate and
make offers to settle
1.42
the parties consider ADR and attempt
to agree a suitable form of ADR
1.43
diminution valuations may be required

the dispute settles via negotiation, ADR and/or litigation
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Classification of items

TFT Dilapidations Flowchart No. 2 - Classification of items
start
2.01

2.02
item is likely to be
an integral item

yes

is the item fundamental to the
integrity of the building?

2.03
(examples may include: roofs,
external walls, windows, etc.)

no

2.07

2.04

(examples may include: desks,
chairs, bins, etc.)

item is likely to be
a fixture or a chattel

2.06

2.05

presumption is that the item is
a chattel

is the item fixed?

no

2.08

2.09

burden of proof is on the party
wishing to vary presumption

presumption is the item
is a fixture

yes
2.10

2.11
in particular, consider both of
these two tests:

burden of proof is on the party
wishing to vary presumption

2.12

2.13
for the better enjoyment
of the item?

2.14

test 1 of 2: the “purpose of
annexation” test
(why is the item fixed?)

2.17

2.15

2.16
insubstantially

for the benefit of the premises?

test 2 of 2: the “degree of
annexation” test
(how fixed is the item?)

2.18

substantially

2.20

2.21
(examples may include:
suspended ceillings, partition
walls, air conditioning, etc.)

item more likely to be
a chattel
2.19
(examples may include: carpets,
demountable partitions, etc.)

item more likely to be
a fixture

2.22
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is the fixture a “landlord’s
fixture” or a “tenant’s fixture”?
2.23
was the fixture installed by or
on behalf of the tenant?

no

yes
2.24

is the fixture a replacement of a
previous landlord’s fixture?
2.26
item likely to be
a landlord’s fixture

yes

no
2.25

is the item a trade fixture?

yes

no
2.27

was the fixture installed with
the intention of removal
by the tenant?
2.28
use these tests to consider this
question objectively
2.29
does the item retain its
chattel-like nature (its
“amenity”) when fixed?

yes

no
2.30

can the fixture be removed
without losing its amenity?
2.32
yes

item likely to be
a landlord’s fixture

no
2.31

can the fixture be removed
without causing excessive
damage to the premises?

yes

no
2.33
item likely to be a
tenant’s fixture but
2.34

was the fixture a tenant’s
fixture during previous
lease between the parties?

2.35
item may have become a
landlord’s fixture when the
new lease term started
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Repair

TFT Dilapidations Flowchart No. 3 - Repair
start

For more
detail see TFT
Dilapidations
Flowchart No.2:
Classification of
items

3.01
understand the boundaries
of the demised premises
3.02
is the item in question a/an
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3.03

3.05
integral item

3.07

3.09

landlord’s fixture

3.04

tenant’s fixture

3.06
typically subject to the
repairing obligation

chattel

3.08

3.10

typically subject to the
repairing obligation

may be subject to the
repairing obligation

typically not subject to the
repairing obligation
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3.11
the repair clause may reach
beyond just the premises
3.12

3.13
“repair” obligations

3.15

“condition” obligations

3.14
no breach

damage or deterioration
from a former state?

no

3.16
probable bypass for
“condition” obligations

yes
3.18

3.17
no breach

does the item fall below the
standard of repair?

no

yes
3.19
is the obligation subject to a
schedule of condition?

yes

no

3.20
is the item referred to in the
schedule of condition?

no
3.21

schedule of condition not
likely to be relevant to item

yes
3.23

3.22
with no obligation to yield up
above a standard

with obligation to prevent the
item falling below a standard?

3.24
identify the breaches
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3.25
is there a fair wear and tear
exception?

3.26
only include items not
affected by fair wear and tear

yes

no

3.27
would a patch repair
remedy the breach?

yes

no

3.28
is it possible / legal to
patch repair?

yes
3.29

no

3.30

allow for patch repairs
(part of the “basic work”)

allow for replacement
(part of the “basic work”)

3.31
is there an obligation
to “rebuild” or “reconstruct”?

no

yes
3.33

3.32
do the basic works go beyond
‘repair’? (consider the fact and
degree test)

possible bypass of the fact and
degree test

3.34
the works may go beyond the
tenant’s obligations

yes
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no
3.35
landlord carrying out more
extensive or more expensive
repair work (“grand work”)?

no

yes

3.36
if the basic works had been
done would the landlord
still complete this grand work?

no
3.40

carry forward the basic work,
not the grand work

landlord’s claim for these
items is likely to be superseded

landlord’s claim for these
items is likely to be superseded

3.39
yes

yes

3.38

3.37

3.41
on the lease end date does/did the Landlord intend to
make structural alterations or pull down the premises?

no

include the basic work in
the schedule of dilapidations
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schedule of dilapidations preparation
3.42
landlord plans to complete
the basic work or grand work?

no

yes

3.43
how is the loss quantified?
3.46

3.44
by reference to an alternative
measure (e.g. diminution in
value, albeit a formal valuation
generally not required at
this stage)
3.45
loss included in quantified
demand

by reference to the cost of
work (e.g. by a new tenant
who is funded by the landlord)
3.47
cost of basic work included
in the quantified demand
3.48
note: diminution in value
may still be relevant

quantified demand preparation
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Reinstatement

TFT Dilapidations Flowchart No. 4 - Reinstatement
start
4.01
determine the configuration
of the premises at the
commencement of the term
4.02
determine what changes
have occured
4.03
are the changes subject to
a licence for alterations?
4.04
do the completed works
match the works shown in
the license for alterations?

yes

4.15
non-licensed works:
refer to the lease

no

yes

no

4.05

is there a breach of the
alterations clause?
4.16

4.06
is there an obligation to
reinstate the licenced
works?

yes

in part

yes
4.09

4.07

4.17

works likely to have been
rentalised; to be yielded up

no

no breach of the alterations
clause

no

does the limitations act affect
the right of action?
4.18

4.08

those works for which there is
an obligation to reinstate

those works for which there is
no obligation to reinstate

no

landlord has lost its right of
action for a breach of the
alteration clause

yes

4.19
does the alterations clause
require the landlord to serve
a notice?

4.10
does the licence for alterations
require the landlord to serve
a notice?

4.20
notice(s) must be / must have
been served correctly; usually
by the landlord’s solicitor

4.11
notice(s) must be / must have
been served correctly; usually
by the landlord’s solicitor

yes

no
no

4.12
no

landlord has a right of action
under the licence

yes

4.13
landlord has lost its right
of action for the relevant
breach(es) under the license

yes

4.22

4.23

landlord has lost its right of
action for relevant breach(es)
under the alterations clause

4.14
include the reinstatement works
in the schedule of dilapidations

no

yes

4.21
landlord has a right of action
under the alterations clause
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review the tenant’s
obligations under the
yield-up clause
4.24
does the yield up clause
require the landlord
to serve a notice?
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4.25
notice(s) must be / must have
been served correctly; usually
by the landlord’s solicitor

no

yes

yes

no
4.26

4.28

4.27

landlord has lost its right of
action for the relevant breach
under the yield up clause

yield up clauses often identify
obligations relating to:

consider other breaches for
which notice was not required

4.29

4.30
alterations

4.31
improvements

4.33
additions

tenant’s fixtures

4.33
and may specify different
remedial actions for each
4.34
and (or alternatively) if the
breach involved the

4.35

4.37

4.39

removal
of an item

replacement of an item

4.36

4.40

4.38

natural remedial work would
be replacement of the item
(part of “reinstatement work”)

addition
of an item

was the replacement item a
suitable replacement?

yes
4.41

natural remedial work would be
removal of the item
(part of “reinstatement work”)

no
4.42

likely that no reinstatement
works are required. Item to be
yielded up

natural remedial work would be
replacement of the item
(part of “reinstatement work”)

4.43
determine the extent of
reinstatement works
4.44
include the reinstatement works
in the schedule of dilapidations
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schedule of dilapidations preparation
4.45
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yes

is the reinstatement work
reasonable /
not disproportionate?

4.47
no

4.46

diminution in value likely
to be relevant / the measure

4.48

cost of reinstatement work
included
in quantified demand

landlord should consider
diminution in value (albeit a
formal valuation generally
not required at this stage)
4.49
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loss included in the quantified
demand not required at this
stage)

quantified demand preparation
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Dispute resolution

5.17

flexibility

flexibility

control retained

third parties
can be involved

control retained

third parties
can be involved
5.21

expertise of the
neutral evaluator

expertise of the
conciliator

successful

speed

RICS Dilapidations Dispute
Resolution Scheme

5.23

third parties
can be involved

designed for
dilapiations disputes

control retained

expert evidence
not essential

relatively low cost

previous offers to settle,
parties’ behaviour etc.
potentially relevant

5.33

5.32
if not stated within the
agreement,
liability for costs and
interest to be determined

settlement of the substantive issue
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neutral evaluation

third parties
can be involved

control retained

expert evidence
not essential

relatively low cost

finality

expert determination

5.25

third parties
can be involved

control retained

expert evidence
not essential

relatively low cost

speed

expertise of the
independent expert

finality
expertise of the
independent expert

flexibility

flexibility

confidentiality

5.24

5.27
arbitration

5.29
litigation

third parties
can be involved

finality (subject to appeal)

5.28
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third parties
can be involved

expertise of the
arbitrator

finality

flexibility

confidentiality

5.26
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costs and interest determined either by negotiation or ADR (as applicable)

5.31

conciliation

third parties
can be involved

control retained

expert evidence
not essential

relatively low cost

speed

flexibility

resort to litigation

confidentiality

5.22

5.13

unable to agree on a form
of ADR
(option 2 of 2)

5.12

successful
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5.19

consider ADR and
attempt to agree a
suitable form

what combination of
features
best suit the parties?

5.09

5.08

flexibility

speed

no

5.05
if both parties willing, attempt
to negotiate a settlement
5.07

confidentiality

5.20

continue to negotiate

5.11

yes

the parties should meet
on a without prejudice basis

5.04

unsuccessful

unable to agree on a form
of ADR
(option 1 of 2)

5.10

5.06

either party can trigger
the applicable process

confidentiality

5.18

the dispute resolution
process has been...

5.30

mediation

expert evidence
not essential

expert evidence
not essential

negotiation

relatively low cost

relatively low cost

speed

confidentiality

5.16

confidentiality
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5.15

5.14
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5.03

consider offers to settle
throughout the process

start

5.02
is there a relevant dispute
resolution clause in the lease?

5.01

TFT Dilapidations Flowchart No. 5 - Dispute resolution
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